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EQUITY 


In Procedure, Codes and Practice Acts 


THE PRESCRIPTIVE CONSTITUTION 


By W. T. HUGHES 


Author of “CONTRACTS,” “PROCEDURE,” 
“GROUNDS AND RUDIMENTS OF LAW.” 


EQUITY treated on its broadest maxims, a group of three defined as the TRIL- 
OGY OF EQUITY. Following this method the entire law is articulated. On 
this principle must follow the restatement of the law prophesied and awaited 
twenty centuries. In this restatementEQUITY is pre-eminent; it merges in- 
to all branches and ceases to exist as an individual branch. 


The Prescriptive Constitution is the higher law—the root, trunk and heart- 
wood of all written laws, Its principles enumerated and the law articulated 
therefrom. 





* * * “Tf have carefully examined Equity in Procedure—the ‘Prescriptive Consti- 
tution.” Four or five pages a day is as much as one could possibly hope to appreciate at 
the time. It is one of the most scientific. cogent and comprehensive works that it has 
ever been my pleasure to observe or to read. There was some degree of reason for the 
writer to believe that he had studied to some extent the question of pleading and pro- 
cedure. The scientific treatment of the subject in this book is convincing that I had 
hardly scratched the surface. Except that few students are sufficiently matured to do 
it justice it ought to be in every law course. It is a profound exposition that pleading 
and procedure reflect the very genius of the Government and is the only protection to 
civil liberty and property rights except armed conflict. The author has been of great 
service, not alone to the Bar, but to Commerce and Society which, in due time, will not 
fail to recognize and recompense. 

When one thinks of the human sacrifice required in the preparation of a book like 
this, there comes a realization of the impossibility of financial reward. The writer must 
be content with the fame that must inevitably attach to his name. The great underly- 
ing principles upon which all the law has so securely rested since the memory of man 
runneth not to the contrary, have been classified in orderly arrangement whereby they 
may. with proper effort, be observed and appreciated as the living pttncipies that have 
made possible the dispensing of justice by civil‘zed Governments. * 

From a viewpoint of pleading and procedure, the work is of the highest value. It Is 
really one of the profoundest works that it has ever been my fortune to study and I 
am urging it upon teachers. Very respectfully yours, 

“Norfolk, Va.” THOS. W. SHELTON.” 


“The only books that I read with pleasure.” 
. JOHN H. SEARS, St. Louis. 


“I have been reading law for about twenty years and I have an idea that I might 
put in the next twenty years reading Datum Posts (3 Gr. & Rud.).” 


JOHN CHARLES HARRIS, Houston, Texas. 
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THE RECALL AS APPLIED TO THE 
JUDICIARY. 





The President’s veto message of the Ari- 
zona and New Mexico statehood bill is a 
manly, forceful presentation of the evil of 
what the common sense of the American 
people will soon consign to the limbo of 
populistic panaceas. 

It leaves, however, something to be de- 
sired of what is really germane to the pur- 
pose of a presidential veto, possibly ex- 
cusable by the fact that Congress presented 
to him a measure framed along illogical 
lines. 

Strictly the Congress had no semblance 
of right to postpone Arizona’s admission to 
statehood because of the recall provision of 
its constitution, unless the position may 
be taken that its presence there derogates 
from government thereunder being “repub- 
lican in form” and unless some guarantee 
could be imposed against its becoming an 
integral part of a future constitution. 

But we cannot consider legislation and 
veto thereof as pleadings, with the supposed 
desire of the public like a declaration at 
common law, the legislation a plea or an- 
swer thereto and the veto a demurrer, and 
then argue that even a poor veto may be 
a good demurrer to bad legislation, be- 
cause the error cuts back. 

The people who proffered their desires, 
as Arizona was invited to do, were told by 
every fair implication of language that they 
would be granted, if they would not be in- 
consistent with a republican form of gov- 
ernment. 

Congress violated its promise to Arizona 
and very shamelessly too, because it told 
her we do not see anything in your con- 
stitution, which, in law or in morals, should 
bar you from statehood, but we wish you 
to take a sober second thought about such 
a feature in your constitution as the re- 
call of judges. 





The President, however, goes further 
than Congress, as his failure to claim that 
such a recall is not inconsistent with that 
republican form of government which is 
spoken of in the guarantee by the federal 
constitution, impliedly admits its conform- 
ity. 

The analysis of his position is, that if a 
matter of domestic concern is so absolutely 
opposed to the public weal of the people 
of a state that it shocks all governmental 
theories, the President of the United States, 
whose office is touched in no way by its 
adoption and the duty of Congress, is simi- 
larly beyond its sphere, may allow aliunde 
considerations to dictate his course of 
action. 

As editor of this journal, we have ex- 
pressed sentiments which we hope show 
that we regard recall, as applied to the 
judiciary as fatuous, unjust and tyrannical, 
as was ever any scheme hatched by the ill- 
directed understanding of a demagogue. 
But we assist in no way to putting an 
end to the power of the demagogue by un- 
lawful obstruction in its riding to its own 
fall. ; 

Congress had but one duty to perform 
when Arizona’s constitution was presented 
to it, and this same duty confronted Mr. 
Taft, That duty was to determine whether 
qr not that constitution was republican in 
form, especially as any other course would 
be a futile expedient. 

When they went beyond that they, in our 
opinion, committed an error fully as repre- 
hensible, as any ranchman on the wide 
plains of Arizona in voting for recall, and 
with far less excuse. 

Indeed, their error was more repre- 
hensible than standing for recall, because 
they violated the spirit of the guarantee of 
a republican form of government, and 
wielded a weapon against a free people con- 
demned by the principles of a republican 
form of government. They went outside 
of their offices to dictate, where they could 
only compel a temporary obedience. 

Mr. Taft says: “If I sign this joint reso- 
lution, I do not see how I can escape re- 
sponsibility for the judicial recall of the 
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Arizona constitution.” Why for that more 
than for any other of the provisions of 
that constitution? President Roosevelt 
signed the Oklahoma constitution, though 
expressing his detestation of some of its 
provisions. 

Would not every lawyer in the land say 
the ex-President was more within the strict 
line of his duty than his successor, great 
judge and lawyer though the latter be? 

We must confess that we awaited the 
President’s véto with some interest, be- 
cause we were expecting a lawyerlike rea- 
son for his act. 

To us there seems a grave doubt of the 
constitutionality of the plan of recall when 
extended to the judicial department of a 
state, and this doubt we expected our law- 
yer president to pronounce upon. 

We thought he need not have an abiding 
conviction of such a feature being uncon- 
stitutional to justify a veto, but merely a 
grave doubt on this subject would suffice. 

We think it is very debatable whether 
the judicial department in a republican form 
of government, assuming that the federal 
constitution means each state shall preserve 
the three great departments, can have in- 
roads made on its integrity, any more than 
the legislative department. 

If the basic theory of a judicial depart- 
ment is, that no judge shall be influenced 
by any personal interest, in the decision of 
causes, whatsoever tends directly to create 
such an interest is a sapping and mining 
of its foundations. 

But the recall is also squarely in conflict 
with the administrative methods of the 
judicial department, in requiring that no 
right of liberty or property may be taken 
away without a hearing in due form, be- 
cause it may condemn without such a hear- 
ing a man sworn to give it to others. 

It may be replied that office is not a prop- 
erty right, or if so, only sub modo. Never- 
theless a judge’s name and fame may be 
ruthlessly assailed, which, if not done by a 
voter seeking, we may assume, light, would 
give a right of action for libel or slander. 
The law recognizes that one has a property 
right in his reputation, and when at the 





same time it creates a situation, where 
damage to it may be denominated damnum 
absque injuria, it is not civilized treatment. 

May it not be urged with strong show 
of reason, that if a judicial system cannot 
operate with the impartiality that is the only 
justification for its being allowed to de- 
termine private rights, its very integrity 
has been destroyed and the influence that 
thus destroys is inconsistent with a repub- 
lican form of government ? 

We were in hopes that Mr. Taft would 
take some such view and his message would 
have had an immense moral effect. As it is, 
however, his stand puts him and Congress 
in a wholly untenable position. 

These same considerations apply to the 
objection to New Mexico’s Constitution, 
in that it is too difficult to amend it, yet 
if the old plan of admission had been fol- 
lowed, i. e., for admission by proclamation 
after adoption of a constitution republican 
in form, neither Arizona nor New Mexico 
could be lawfully kept out. 

Does the new plan give to Congress 
more power? And, if so, does it give the 
president more power? Because Congress 
assumes more power, does not mean the 
executive is granted more power. 








NOTES OF IMPORTANT DECISIONS 





SAFETY-APPLIANCE ACT—APPLICATION 
TO CARS NOT ENGAGED IN INTERSTATE 
TRAFFIC.—The course of federal decision in 
respect to the application of the safety-appli- 
ance act has seemed to show that even the 
argumentum ab inconvenienti is relied on to 
avoid constitutional objection to that applica- 
tion. 

A recent decision by Sixth Circuit Court of 
Appeals shows what this tendency has been, 
and something of a constraint inducing that 
court to follow along the same line. 

But it limits the liberality of construction 
that has been indulged against the carrier, 
and scores one, so to speak, in favor of these 
agencies supposed to be so ardently opposed 
to any invasion, by federal authority, into the 
domestic concerns of states. Southern Ry. Co. 
v. Snyder, 187 Fed. 492. 

Judge Seaman, of the Seventh Circuit Court 
of Appeals, expressed himself in a dissenting 
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opinion as to the constitutional limitations of 
the act in Wabash R. Co. v. United States, 168 
Fed. 1, 93 C. C. A. 393, by claiming that the 
act could not apply to a defective car that was 
not part of an interstate train and not being 
moved on an interstate journey, unless it was 
exclusively devoted to the carriage of com- 
modities in interstate traffic. 

The general course of decision, however, in 
courts lower than the Supreme Court was that 
a car used indiscriminately in interstate and 
intrastate traffic must be equipped according 
to the act, and could not be allowed without 
such equipment to be in a mixed train of state 
and interstate cars. 

The argumentum ab inconvenienti deduced 
that an employee should not “be required to 
determine whether to use such car,” under 
the principle of assumption or non-assumption 
of risk. The act was, possibly on some such 
theory, held to apply in the protection of rail- 
road employees in the making up and unmak- 
ing of trains and of sorting cars in connection 
therewith, all of which beneficent decision may 
be set off against alleged predisposition of 
these courts in favor of corporations, and 
should not be taken under the rule of 


“Timeo Danaos et dona ferentes.” 


Judge Knappen, Severens and Warrington, 
c. JJ., coneurring, expresses the limitation 
to which we referred as follows: “We think 
that the cars of an interstate railroad, al- 
though generally used interchangeably and in- 
discriminately in both intrastate and interstate 
traffic, are not subject to the act while actually 
devoted to purely intrastate traffic, even though 
not set apart solely and specifically for such 
use. The act so construed is not, in our opinion 
unconstitutional. It does not attempt to regu- 
late all the business and concerns of a railroad 
merely because it engages in interstate com- 
merce.” 

He further said: “We also think the trial 
judge erred in making the subjection of the 
car to the act depend, not upon the commercial 
use of the car or upon its use in connection 
with vehicles themselves in commercial use, 
in switchyards or elsewhere, but solely because 
used at all on the road, even if wholly with- 
drawn from commercial use.” 

That a case should have been tried by a 
federal court on any such theory as is thus 
condemned should give something of pause, 
as not being a wholly illogical deduction from 
other decisions. 

We perceive that from an act. requiring cars 
used in interstate traffic to be equipped with 
automatic couplers construed to embrace every 
local car of a train in which an interstate car 
happens to be, and also that it applies to a 





train of cars that are being switched about 
for the making up of a train into which inter- 
state cars are to be, for no other reason than 
that the employee should not be required to 
determine what sort of car he is handling. 

All of this may be desirable, but courts ought 
to wait for the law making power to say 
whether it is or not. We are aware of noth- 
ing in contemporary history that tends more 
strongly to confound the opponents of the per- 
nicious recall, as applied to judicial officers, 
than the seeming disposition of judges with 
life tenures to piece out legislation. 
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On May 11, 1911, the Sena 
State of Illinois concurred with the House 
of Representatives in the adoption of the 
following resolution: 

“Resolved, By the House of Representa- 
tives of the State of Illinois, the Senate 
concurring therein, That application is here- 
by made to the Congress of the United 
States under the provision of article 5 of 
the Constitution of the United States for 
the calling of a convention to propose an 
amendment to the Constitution of the 
United States granting the Congress of the 
United States the following power: 


The Congress of the United States shall 
have the power to prevent and suppress 
monopolies throughout the United States 
by appropriate legislation.” 

This joint resolution was adopted with- 
out a dissenting voice in either House, and 
may well be called: 


The Illinois Plan for the Prevention and 
Suppression of Monopolies. 

It requires but little reflection to be con- 
vinced that it is the abnormal size of a cor- 
poration which enables it to monopolize a 
private industry. No corporation can mo- 
nopolize a profitable industry, open at the 
outset to all competitors, without the aggre- 
gation under its control of an enormous 
amount of wealth. 
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The abnormal size of a corporation may 
be obtained in either of two ways. One of 
these is by organizing with a reasonable 
amount of capital and assets and then, by 
the various unfair and unlawful methods 
so fully exposed in the prosecutions of 
the Standard Oil and the American To- 
bacco companies, acquiring assets of hun- 
dreds of millions of dollars. The other 
way is by organizing under State legislation 
with the abnormal and monopolistic capital 
and assets of a hundred millions or more 
at the outset. It is the abnormal size of 
a corporation, whether it is the growth of 
years or a giant at its birth, which gives 
a corporation monopolistic power. 

There is no law of Congress nor any 
decrees of the federal courts which can pre- 
vent the Standard Oil and the American 
Tobacco Companies, organized under the 
legislation of New Jersey, from manufac- 
turing the various products of the oil and 
tobacco industries. And there is no law of 
Oklahoma or Kentucky or any other state 
which can prevent the sale of petroleum or 
tobacco to be exported from the state. 
These companies can lawfully buy up the 
raw materials of their respective industries, 
and can lawfully manufacture and sell their 
finished products at but little profit or even 
at bare cost until all normal competitors are 
financially compelled to quit the oil and 
tobacco fields of industry. 

And so the United States Steel Company 
with its enormous amount of assets can, by 
entirely legal methods, acquire, own and 
control the ore of the country. With the 
raw material in the hands of a financial 
giant, what chance has any of its com- 
petitors to live although having assets am- 
ply sufficient to carry on a profitable busi- 
ness? Must not every fair-minded man co- 
incide with a well-known steel magnate in 
the belief that if the Carnegie Steel Com- 
pany had continued to sell rails at $16 (as 
it did when in competition with the Illinois 
Steel Company) it would have driven out 
of business every steel company in the 
United States? Some estimate of the size 
and the amount of the assets of the Car- 
negie Steel Company may be formed from 


| 
| 





the fact that “The syndicate delivered to 





the Carnegie interests $303,450,000 in 
bonds, $98,277,120 preferred stock, and 
| $90,279,040 common stock’—a total of 


$492,006,160 face value. Is there any es- 
cape from the conclusion that it is the pow- 
er to aggregate an enormous amount of 
wealth in one corporate person which is the 
essential element of an industrial monopoly ? 
This power is knowingly and intentionally 
given to an artificial person without limit 
or reasonable restriction. 

Is it a healthy—a desirable industrial 
condition to allow the legislature of any 
state, as we now do, the unlimited power, 
not only to create an artificial legal being 
with the constitutional rights of a person, 
but also to endow that being with the 
capacity to aggregate hundreds of millions 
of dollars under one directory, thereby 
enabling it to capture any branch of private 
industry in the United States? As long as 
the sovereign people of the United States 
permit the Legislature of New Jersey to 
create manufacturing giants of the size of 
the United States Steel, the Standard Oil, 
and the American Tobacco companies, 
neither the Sherman Act nor any other act 
within the limitations of the Inter-State 
Commercial clause of the Constitution can 
prevent their monopolizing, by entirely le- 
gal methods, the most profitable industries, 
of the country. 


The captains of monopoly are not con- 
cerned, and at least one of their number 
is “happy,” over the decisions of the Su- 
preme Court in the Standard Oil and the 
American Tobacco cases. They are espec- 
ially pleased with the obiter dicta limiting 
the Sherman Act to “undue” restraints 
and allowing “reasonable” restraints “of 
or among the several 


trade commerce 
states.’ 

Moreover it should be kept in’ mind that 
these decisions do not (and cannot) put out 
of existence any corporate beings, entities, 
persons—created by or under state legisla- 
tion, The decisions seek only to dissolve 
combinations. The allied and subsidiary 
corporations of the Standard Oil Company 
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are 37 and of the American Tobacco Com- 
pany are 65 in number. 

The federal courts may dissolve combina- 
tions in “undue” or “unreasonable” re- 
straint of inter-state trade, but they cannot 
put out of existence any New Jersey manu- 
facturing corporation created’ by or under 
the authority of the legislature of that 
state. 

And it seems that the chief justice and 
his associates of the supreme court were 
unable, with the light before them, to di- 
rect the courts below how to disentagle the 
lawful assets of the parent corporations 
from the original assets of the corporations 
co-operating with them in violating the 
Inter-State-Sherman Act. And accordingly 
the supreme court gives to the transgres- 
sors of the law the period of six months in 
which to devise, under the supervision of 
the courts below, “some plan or method” 
of dissolving their unlawful combinations 
and escaping the penalties of the law. __ 

In the Standard Oil case, the court says: 
“We construe the sixth paragraph of the 
decree (below), not as depriving the stock- 
holders or the corporations, after the disso- 
lution of the combination, of the power to 
make normal and lawful contracts or agree- 
ments, but as restraining them from, by any 
device whatever, recreating directly or in- 
directly the illegal combination which the 
decree dissolved. In other words, we con- 
strue the sixth paragraph of the decree, 
not as depriving the stockholders or cor- 
poration of the right to live under the law 
of the land, but as compelling obedience to 
that law.” 

_And in the American Tobacco case the 
court decree: “2. That the court below in 
order to give effective force to our decree 
in this regard, be directed to hear the par- 
ties by evidence or otherwise as it may be 
deemed proper, for the purpose of ascer- 
taining and determining upon some plan 
or method of dissolving the combination 
and of recreating out of the elements now 
composing it a new condition which shall 
be honestly in harmony with and not re- 
pugnant to the law.” 





The query here arises what is the result 
of these decisions. If the court follow, as 
they probably will, the obiter dicta of Chief 
Justice White, one result will be that it 
will be much more difficult to prove viola- 
tions of the Sherman Act. It is one thing 
to prove restraint of trade and quite an- 
other to prove “undue” or “unreasonable” 
restraint of trade. Another result is (and 
is not this the only result of these deci- 
sions) that it is now settled that the gen- 
eral government has the power under the 
Inter-State Commerce Clause of the Con- 
stitution to dissolve combination in re- 
straint of inter-state trade. These decisions 
do not hold that the general government 
has the power under the Sherman Act to 
put out of existence any manufacturing 
corporation, however monopolistic, regular- 
ly created and legally organized by and 
under state legislation. Under the present 
Constitution of the United States, without 
further amendment, it is one thing to dis- 
solve a combination of several corporations 
in the form of a trust or quasi trust, and 
quite another to put out of existence a 
corporate being created by a state. 


It is said, however, that “guilt is per- 
sonal” and that monopolies can be prevent- 
ed by imprisonment of the parties to the 
guilt. Is a corporate person acting by 
itself, and not in combination with other 
corporate persons, a guilty person? If so, 
can the government imprison an artificial, 
—a corporate person? It may be that the 
officials of a corporate person acting in 
combination with the officials of a score or 
more of other corporate persons in restraint 
of inter-state-trade may be punished, but 
can the officials of a manufacturing cor- 
porate person, acting by themselves as 
agents of the corporation, be punished 
criminally by the general government for 
boycotting the members of a labor union, 
or for selling their products below cost 
and keeping prices down until competitors 
vanish? One more question. Can the gen- 
eral government indict the principal offend- 
er—a state legislature—for knowingly and 
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intentionally creating and authorizing mo- 
nopolies ? 

Again it is claimed that private manufac- 
turing companies, like the Standard Oil, 
the American Tobacco, and the United 
States Steel companies, all of New Jersey, 
can be controlled by the general govern- 
ment in a way similar to its control of inter- 
state railroads. The simple answer to this 
claim is that railroads are not purely pri- 
vate roads—they are highways—public 
roads, and when they are the channels of 
inter-state commerce the general govern- 
ment has the power to exercise a reasonable 
control over their rates of charges for the 
transportation of persons and _ property. 
Land can be taken by a railroad corpora- 
tion for its roadbed, etc., because such tak- 
and 





ing is for a public use—a highway, 
the government can preserve the full right 
of the public to use the highway by pre- 
venting extortionate rates of charges. On 
the other hand, private corporations can 
arbitrarily control the output and prices of 
their products. 

In the various discussions of the monop- 
oly question the size of a corporation seems 
to have been for the most part ignored or 
considered of little importance. It cannot 
be too often affirmed that a large aggrega- 
tion of capital and assets under one direc- 
tory is the essential element of an industrial 
monopoly—that no corporation can monop- 
olize any branch of profitable industry with- 
out enormous wealth. A monopoly-con- 
trolled legislature, like that of New Jersey, 
will not so limit the capital and assets of 
private corporations as to prevent their 
becoming monopolies, and Congress has not 
the power under the Inter-State Commerce 
Clause or any other clause of the Constitu- 
tion to reasonably limit the size of corpora- 
tions created by a state legislature. With- 
out the power to prevent the aggregation 
of hundreds of millions of dollars in a 
private industry, neither Congress nor the 
courts can reach the heart of the monopoly 
evil. Hence the necessity of an anti- 
monopoly amendment to the Constitution 
of the United States in accordance with 





the Illinois plan, namely “The Congress of 
the United States shall have the power to 
prevent and suppress monopolies by ap- 
propriate legislation.” 

With the enlarged power, given by such 
an amendment, to limit the size of corpora- 
tions, or by other appropriate legislation to 
prevent and suppress monopolies, the peo- 
ple of the United States need not fear that 
Congress, their common representative, will 
enact laws to the detriment of their in- 
dustrial interests. The creation and gen- 
eral regulation of normal corporations 
would still be left to the states. And states 
favored by the location of the raw ma- 
terials of profitable industries would be 
ready to promote the formation of local 
corporations and thereby distribute the op- 
portunity to acquire wealth. Normal cor- 
porations would be formed throughout the 
country without the fear that some financial 
monster would, in an hour of stress, pounce 
upon and swallow them, or drive them 
away from their favored fields of industry. 

It is firmly believed that no right-minded 
person, having at heart the best interests 
of the whole country, and no state, other 
than New Jersey, is in favor of perpetuat- 
ing industrial monopolies. 

R. M. BenyJAMIN. 

Bloomington, Ill. 








LIMITATION OF ACTIONS — TOLLING 
STATUTE. 


HOOVER vy. HUBBARD et al. 





Court of Appeals of New York. 'May 30, 1911. 
95 N. E. 702. 

Where one of two joint makers of a _ note 

which was barred by limitations except for 


payments made by the other had never made 
any of the payments nor authorized his co- 


maker to make them as his agent, nor ratified 


them, such movements were unavailable as 
against him to toll limitations, under the rule 
that payments made by one of two or more 


joint contractors, in order to be effective to re- 
move the bar of limitations as to others, must 
have been made by previous authorization or 
subsequent ratification. 

CHASE, J.: On March 1, 1895, the defend- 
ants borrowed of Charles Genter $600, for 
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which they gave his a promissory note, 
of which the following is a copy: ‘600.00. 
Theresa, March 1, 1895. For value received, 
we jointly and severally promise to pay 
Charles Genter, or bearer, six hundred dol- 
lars one year after date, at five per cent in- 
terest. Elmer E. Hubbard. Henry H. Hub- 
bard.” 


The defendant, Elmer E. Hubbard, paid 
the interest on said note annually for eleven 
years. He also paid thereon $300 on ac- 
count of principal. Prior to the commence- 
ment of this action, the plaintiff became the 
owner and holder of said note, and on April 
28, 1908, this action was commenced there- 
on. The appellant, Henry H. Hubbard, an- 
swered the complaint, in which he alleged: 
“First: That prior to the commencement 
of this action he fully satisfied and discharg- 
ed any and all claims and indebtedness in 
said complaint set forth by payment in full. 
Second: That the cause of action set forth 
in said complaint did not accrue nor did 
any part thereof accrue at any time within 
6 years next preceding the commencement 
of this action.” It affirmatively appears that 
the appellant never made any payments up- 
on said note. It is claimed by the respond- 
ent that some of the payments made by the 
defendant, Elmer E. Hubbard, were in the 
presence of the appellant. 


(1) It was held by this court in McMul- 
len v. Rafferty, 89 N. Y. 456, 459, that: It 
is the settled law of this state that pay- 
ments made by one joint contractor cannot 
save from the statute of limitations a claim 
against another joint contractor, and _ that 
payments made by the principal debtor can- 
not save from the statute a claim against 
the surety; and it makes no difference that 
the payments were made with the knowledge 
of the other party liable for the same debt. 
To make payments effective against a party 
to save a claim from the statute, they must 
have been made by him, or for him by his 
authorized agent. One joint contractor may 
make payments as agent for all the contract- 
ors, or the principal debtor may make pay- 
ments for and in the name of his surety as 
his agent, or payments may thus be made 
in the name of all the joint contractors, or 
of the surety without previous authority, but 
be subsequently ratified, and in all such cases 
the running of the statute may be presented. 
First National Bank of Utica v. Ballou, 49 
N. Y. 155. But in all cases to make the pay- 
ments effective they must by previous au- 
thorization or subsequent ratiucation be the 
payments of the party sought to be affected 
by them.” It does not appear that the appel- 





lant authorized the defendant, Elmer E., to 
make any payment upon such note. 

Unless a payment by one of two joint and 
several debtors prevents the running of the 
statute of limitations as to all, there is no 
evidence on which to sustain the judgment 
as against the appellant. There has been a 
controversy in some jurisdictions as to the 
legal consequences of a payment made upon 
an indebtedness by one of two or more joint 
debtors, so far as it affects the ruhning of 
the statute of limitations against the debt- 
ors other than the person making the pay- 
ment. In Shoemaker v. Benedict, 11 N. Y. 
176, 181, 62 Am. Dec. 95, referring to pay- 
ments made by one of several makers of a 
promissory note before the statute of limita- 
tions had barred an action thereon, it was 
said that: “Before the decision of Van Keur- 
en v. Parmelee, 2 N. Y. 523, 51 Am. Dec. 
322, it would have been considered very 
well settled upon authority that such pay- 
ments did operate to prevent the statute of 
limitations from attaching to the demand.” 
It was, however, by Shoemaker v. Benedict, 
supra, clearly settled in this state that a 
payment made by one of the joint and sev- 
eral makers of a promissory note either be- 
fore or after an action upon it is barred by 
the statute of limitations and within 6 years 
before suit brought does not affect the de 
fense of the statute as to the others. There 
have been many cases in this court approv- 
ing and confirming the authority of that 
case. Among the most recent of the report- 
ed decisions is Brooklyn Bank v. Barnaby, 
197 N. Y. 210, in the opinion in which case, 
at pages 219 and 220, 90 N. E. 834, at page 
837, 27 L. R. A. (N. S.) 843, the authority 
of Shoemaker v. Benedict, supra, is again re- 
ferred to, approved and reasserted. 

(2) it is also claimed by the respondent 
thaf the appellant is precluded from claim- 
ing the statute of limitations as a bar to 
this action by reason of the first paragraph 
of his answer, in which he alleges the full 
satisfaction and discharge of the indebted- 
ness. The record shows that the appellant 
was mistaken in his allegation that the in- 
debtedness was fully satisfied and discharged. 
If we accept the pleading as an admission, it 
does not appear thereby independently of the 
evidence received upon the trial or by the 
record as an entirety, that the appellant satis- 
fied and discharged the indebtedness or made 
any payments thereon at a time within 6 
years prior to the commencement of the ac- 
tion. 

The judgment should be reversed, and a 
new trial granted, with costs to abide the 
event. 
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CULLEN, C. J., and GRAY, VANN, WIL- 
LARD BARTLETT, HISCOCK, and COL 
LIN, JJ., concur. 


Judgment reversed, etc. 


Notz.—Payment by one Co-jointmaker, or the 
Principal in a Note, as Arresting the Running 
of the Statute of Limitation, as to Other Joint- 
makers or Surety—What is said to be the rule 
in New York, by the opinion in the principal 
case, as seen by cases annexed, is greatly dis- 
sented from, and such cases as agree with it 
very often find, in the phraseology of limitation 
statutes, ground for recognizing that rule. 


In White v. Connecticut Gen. L. Ins. Co., 34 
App. D. C. 460, the statute provided that: 
“Every contract or obligation entered into by 
two or more persons, whether partners or merely 
joint contractors * * * and whether expressed 
to be joint and several or not shall for the 
purposes of suit thereupon be deemed joint and 
several,” it was held that part payment by one 
prevents the statute of limitations running 
in favor of the other, citing Bell v. Morrison, 
1 Pet. 351; Flannery v. Maine Red Granite Co., 
3 App. D. C. 395. 


In Bell v. Morrison, supra, Story, J., was con- 
sidering a revival by a payment made by one of 
joint contractors after the statute had run 
against the joint debt. He cited the case of 
Whitcomb v. Whiting, 2 Doug. R. 652, where 
payment was made before the statute had run. 
Lord Mansfield held there that “payment by 
one is payment. for all, the one acting virtually 
for all the rest; and in the same manner an 
admission by one is an admission by all, and 
the law raises the promise to pay, when the debt 
is admitted to be due.” Judge Story says: “This 
is the whole reasoning reported in the case, and 
is certainly not very satisfactory. It assumes 
that one party who has authority to discharge, 
has necessarily, also, authority to charge; that 
a virtual agency exists in each joint debtor to 
pav for the whole, and that a virtual agency 
exists, by analogy, to charge the whole.” 


He disagrees with this reasoning. Further on 
he said: “When the statute has run against a 
joint debt, the reasonable presumption is that it 
is no longer a subsisting debt,” and the virtual 
agency argument would fail for that reason. 


He shows that Whitcomb v. Whiting has been 
followed in later cases, but not without hesita- 
tion, Lord Ellenborough holding he would not 
follow it further than where “there was an 
express acknowledgment by an actual payment 
of a part of the debt by one of the parties.” 


This case furnishes somewhat doubtful sup- 
port for the White case, and neither can it be 
said to be opposed to it. It certainly, however, 
cites and discusses English authority prior to 
1776 in its favor. 


In the Flannery case the statute not having 
run, a promise by a partner of a dissolved. part- 
nership was held to revive the joint debt, the 
court saying the case is not one where the prom- 
ise was made after the bar of the statute had 
attached and become consummate. It was said: 
“There is an obvious difference between the 
effect of an acknowledgment or part payment 





within the term of the statute, which shall con- 
tinue an existing liability in force, and where such 
liability is barred, to revive and create a new 
liability in respect to the original consideration.” 


This case construes Bell v. Morrison as_ be- 
ing direct authority for this view, and it ex- 
cerpts from the opinion what, disconnected, may 
be so construed. We have been.a long time 
troubled with arguendo observations by the 
judges of our great court. 


Where the principal pays during the running of 
the statute this was held to keep the debt alive 
against the surety, two members of the court 
finding it necessary to hold as a basis for their 
dissent, that this payment could be even made 
after the death of the surety and the majority 
conceding this to he true yet disagreed with their 
conclusion on other grounds Copeland v. Col- 
lins, 122 N. C. 610, 30 S. E. 315. 


In Moore v. Carr, 123 N. C. 425, 31 S. E. 832, 
it was said that a payment by either principal 
or surety is a payment for all, those called 
sureties in the case being indorsers before deliv- 
ery. 

Garrett v Reeves, 125 N. C. 529, 34 S. E. 636 
is another principal and surety case and pay- 
ment by strety was made after the bar was 
complete. It was held, with dissent by one judge, 
that even this payment revived the debt against 
the surety. 


In Monroe v. Herrington, t10 Mo. App. 509, 
85 S. W. 1002, it was said that payments made 
by a maker did not defer the running of the 
statute of limitations as to an indorser becoming 
such by an independent contract, which in this 
case was shown by an indorsement after the 
note had gone into circulation. 


This case cited Maddox y. Duncan, 143 Mo. 
613. the opinion in which considered the question 
whether an indorser subsequent to negotiation 
was bound by payments made by a prior party 
on the note, so far as the statute of limitations 
was concerned. The opinion shows that Mis- 
souri authority was just the reverse of the rule 
stated by the principal case, i. e., that payment 
by one of the jointmakers made a new starting 
point, if the payment was made before the note 
was barred. The line of authority began with 
Craig vy. Callaway County Court, 12 Mo. 94, in 
Regan v. Williams, 185 Mo. 628, it being stated 
that: “The ruling that payment by a principal 
will suspend the statute as to a surety,” is “sound 
enough, generally speaking.” It was further 
said in the Regan case that: “The rule is well 
established that payments made by the principal 
or by one of several joint obligors, before the 
debt is barred, will stop the statute. * * * The 
idea is that persons who jointly bind themselves 
are all liable to the promisee by virtue of their 
original agreement, so that performance or part 
performance by one is the act of all. (Sigour- 
ney v. Drury, 14 Pick. 387; Brandram v. Whar- 
ton, 1 Bar & Ald. 463; Atkins v. Tredgold, 2 
Bar & Cres. 23.)” 


The statute of Oregon provides that, if a pay- 
ment is made on any contract, the limitation 
shall commence anew and this has been con- 
strued to mean that a payment by one jointmaker 
of a promissory note before the statute of lim- 
itations has fully run will continue the liability 
or right of action thereon as to all. Smith's 
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Estate, 43 Ore. 595, 75 Pac. 133. See also Dun- 
dee Invest Co. v. Homer, 30 Ore. 558, 48 Pac. 
175. 

In Washington the rule is, that, for the note 
to be kept alive as to other jointmakers by pay- 
ments made before the statute of limitations has 
attached by one jointmaker, the others should 
have known of the payment at the time or con- 
sented to its being made. Old Domin. M. & C. 
Co. v. Doggett, 38 Wash.-675, 80 Pac. 839, and 
the same has been decided in Illinois. Granville 
v. Young, 85 Ill. App. 167; McDonald v. Weid- 
ner, 103 Tl. App. 390. These cases, it is seen, 
are less stringent than the principal case, but 
like the principal case, they do not imply that 
the community of interest in the original con- 
tract creates the virtual agency spoken of in 
Bell v. Morrison, supra. 


It is conceded, impliedly at least, that the rule 
varies in different states, but we do not find that 
it is disputed that English decision prior to July 
4th, 1776, went upon the theory of virtual agency, 
or as is stated in Missouri that payment by one 
is performance or part performance in behalf 
of all, and reasonably, we think, it may be con- 
tended that this common law principle should be 
recognized where fair interpretation of a limita- 
tions statute permits. 








CORRESPONDENCE. 





THE REAL FACTS IN THE CELEBRATED 
PROCEEDINGS IN THE UNITED 
STATES CIRCUIT COURT FOR THE 
SOUTHERN DISTRICT OF NEW YORK 
IN SHERMAN LAW CASES AGAINST 
CERTAIN STEEL COMBINATIONS. 

In June, 1911, the Grand Jury of the United 
States Circuit Court for the Southern District 
of New York, returned nine indictments into 
that court, for violations of the Sherman Law. 
Numerous men were named in each of those 
indictments as having combined to restrain in- 
terstate commerce in a particular department 
of the business of the United States Steel Cor- 
poration. Some men were included in only 
one indictment, others were included in two- 
indictments, others in three indictments, oth- 
ers in four indictments, others in five indict- 
ments and others in six indictments, where 
those men had participated in those respec- 
tive number of combinations. Early in July, 
most of the defendants named in the indict- 
ments appeared in court, when it was being 
temporarily held by Circuit Judge Robert W. 
Archbald of Scranton, Pennsylvania, and en- 
tered pleas of not guilty; but asked and re- 
ceived permission to change those pleas or to 
demur to the indictments, at any time before 
September 1, 1911. 





On July 25, 1911, one of the defendants ap- 
peared in open court before Judge Archbald, 
and withdrew his plea of not guilty, and sub- 
stituted therefor a plea of nolo contendere 
Thereupon District Attorney Wise objected to 
the reception of that plea, on the ground that 
it was unknown to the practice of the United 
States Circuit Court for the Southern District 
of New York, and on the ground that it im- 
plied that it was being entered in pursuance of 
a compromise between the defendants and the 
District Attorney. Judge Archbald overruled 
this objection, on the ground that the plea of 
nolo contendere was well known and was prop- 
er in criminal law, and on the ground that it 
did not imply any compromise, but was prac- 
tically equivalent to a plea of guilty. There- 
upon District Attorney Wise moved that sen- 
tence be pronounced on that defendant; but he 
did not suggest to the court whether: that sen- 
tence should be by way of imprisonment, or 
by way of fine, or, if by way of fine, that it 
should consist of any particular amount; nor 
did the District Attorney present any argu- 
ment to the court on any such subject, or say 
anything, except to simply move that sentence 
be pronounced. 

Thereupon Judge Archbald announced it to 
be the judgment of the court that the defend- 
ant should be fined $1,000, and should pay the 
costs of the prosecution. 

During these proceedings more than thirty 
others of the defendants in the nine cases were 
present in court, and thereupon they rapidly 
proceeded to take turns in withdrawing their 
pleas of not guilty and entering pleas of nolo 
contendere. Early in those subsequent proceed- 
ings, one of the defendants who had already 
been fined $1,000 under one indictment, with- 
drew his plea of not guilty and pleaded nolo 
contendere to a second indictment. His at- 
torney thereupon asked the judge to inflict up- 
on him a much smaller fine for the second of- 
fense than for the first offense. To this re- 
quest District Attorney Wise made a vigorous 
though very brief objection, saying but little 
more than that it was an absurd request. But 
Judge Archbald announced that the fine on 
the second indictment would be only $100, and 
that in all cases before the court, the fines 
would be $1,000 on the first indictment, and 
$100 for each subsequent indictment, so that 
where one defendant pleaded guilty to one in- 
dictment only, he was fined $1,000, but where 
another defendant pleaded guilty to nine in- 
dictments, he was fined only $1,800, or $200 on 
the average. 

On July 31, 1911, Judge Archbald came again 
to New York from Scranton, for the express 
purpose of receiving withdrawals of pleas of 
not guilty and substitutions of pleas of nolo 
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contendere from about a dozen more of the de- 
fendants, in some or all of the nine cases. The 
court being duly opened at two o’clock in the 
afternoon, the clerk called Frank Baackes to 
the bar to take such action as he might take 
in reply to seven indictments in the Horse Shoe 
case, the Underground Power Cable case, the 
Lead Encased Rubber Cable case, the Wire 
Rope case, the Bare Copper Wire case, the 
Waterproof and Magnet Wire case and the 
Rubber Covered Wire case, respectively. 

Thereupon Mr. Levy, the attorney for that 
defendant, withdrew his plea of not guilty and 
interposed pleas of nolo contendere to the first 
count of each indictment; and Mr. Crim, one 
of the assistants to District Attorney Wise, 
moved for sentence, but did not say what sen- 
tence he thought ought to be pronounced. 

At this point, Mr. Albert H. Walker, a mem- 
ber of the Bar of the Court, arose and deliver- 
ed a speech, of which the following is a steno- 
graphic report. 

May it please the court: I have spoken to 
your Honor a few moments ago, and asked per- 
mission to address your Honor as amicus curiae 
in these cases, and permission has been infor- 
mally granted. What I have to say will occupy 
only a short time. 

The defendants in these cases have been in- 
dicted and have plead nolo contendere to sub- 
stantially the same offenses that were adjudi- 
cated by the Supreme Court in the Addyston 
Pipe case, twelve years ago. The decisions in 
the Supreme Court in the Standard Oil and in 
the Tobacco cases, rendered about two months 
ago, have no particular relevancy. to these 
cases; because the facts in those cases are so 
unlike the facts in these cases, that there is no 
particular analogy between them. The nearest 
analogy I know of (and I think your Honor 
realizes that I am acquainted with all the de- 
cisions that have ever been rendered under 
the Sherman Law) the nearest is the Addyston 
Pipe case. In that case, the Circuit Court orig- 
inally held that the defendants were not charge- 
able with violating the Sherman Law. The 
government took an appeal to the Circuit Court 
of Appeals, sitting at Cincinnati, and the de- 
cision of the court was rendered by Judge 
Taft, now president of the United States. It 
Was a unanimous decision of the court, revers- 
ing the decision of the Circuit Court, and hold- 
ing that the restraint of interstate commerce 
which was proved in that case, did constitute 
a violation of the first section of the Sherman 
Law. The defendants took an appeal in that 
case to the Supreme Court of the United States, 
and Judge Taft’s opinion was unanimously af- 
firmed by all of the nine justices, twelve years 
ago, in 1899, in the case reported in 175 United 
States Reports; Judge Taft’s opinion being in 








85 Federal Reporter. I have the two books 
here, and presumably they are familiar to your 
Honor. 

Now I take the ground, as a friend of the 
court, and a friend of the people, that these de- 
fendants are guilty; confessedly guilty, of wil- 
fully and knowingly violating the first section 
of the Sherman Law. They never had, and 
never could have, any reason to doubt their 
guilt; because when the Sherman Law was en- 
acted twenty-one years ago, there were only 
three words in it, about the meaning of which 
there could be the slightest question, in the 
eyes of any lawyer who _ read the statute 
through. These words were “restraint,” “‘com- 
merce” and “monopolize.” The meaning of the 
word “commerce” was easily ascertainable in 
the light of the debates which occurred in the 
House and Senate at the time that bill was 
under consideration. ‘The same thing is true 
of the meaning of the word “monopolize.” So 
that on the second day of July, 1890, no two 
lawyers could ever have any right to differ as 
to the meaning of those two words. As to the 
word “restraint,” it took longer to settle that 
meaning; but the meaning was abundantly 
settled by the Supreme Court of the United 
States, in the Addyston Pipe case in 1899, when 
taken into connection with the Trans-Missouri 
case in 1897, and in the Joint Freight Traffic 
Association case in 1898. So that whenever 
learned counsel (if they do) take the ground 
that these defendants have gone forward inno- 
cently, not knowing that they were violating 
the Sherman Law, they take the ground that 
these defendants are unlike other people, and 
are not bound to know the law, even if they 
could find it out by reading the plain statute; 
or if they cannot read the statute, even when 
they could have read the decision by that great 
jurist, Judge Taft, affirmed afterwards by the 
Supreme Court of the United States. 

Now, I am not suggesting, and do not in- 
tend to suggest to-day, that your Honor should 
inflict the penalty of imprisonment upon these 
defendants; although I shall not betray any 
*secret, when I say to your Honor that, week- 
before-last, the Interstate. Commerce Commit- 
tee of the United States Senate, came within 
one vote of reporting a bill making it obliga- 
tory upon all judges to inflict imprisonment 
upon everybody who is found guilty by the 
Sherman Act. And the feeling of the United 
States Senate is strong and is growing to my 
personal knowledge. But I would not, if I 
were the District Attorney in these cases, ask 
for imprisonment upon these defendants; 
though I do suggest to your Honor as amicus 
curiae, and as an earnest advocate of the rights 
of the people, that the fines inflicted upon them 
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should be as large as the law permits, $5,000 
in each case. 


Now, what else I have to say will be to 
support that thesis. Judge Speer, several years 
ago, had before him the defendants in the Tur- 
pentine Trust case. Now the defendants in the 
‘rurpentine Trust case were not so guilty as 
these defendants, because they did not do so 
much harm, and because there was an excuse 
for their conduct. Nevertheless, when they 
plead guilty, Judge Speer inflicted upon each 
ot those defendants a fine of $5,000, accompani- 
ed by the positive promise that they would not 
violate the Sherman Law any more. They 
paid the $5,000, and immediately proceeded to 
violate the Sherman Law some more, and were 
indicted over again. And this time Judge 
Shepard came up from Florida to Savannah, 
and tried them, and inflicted a fine of $5,000 
and also imprisonment for one year. Thereup- 
on they appealed to the Circuit Court of Ap- 
peals, sitting at New Orleans, and the Circuit 
Court of Appeals unanimously affirmed that 
judgment. Thereupon the defendants went to 
the Supreme Court of the United States and 
applied for a writ of certiorari to take the 
case to that tribunal, which writ was granted. 
The case has not, I believe, been advanced up- 
on the docket, but is pending there. Now the 
highest adjudication in that Turpentine case 
is the adjudication of the Circuit Court of Ap- 
peals for the Fifth Circuit, holding that that 
maximum fine and maximum imprisonment 
were proper and suitable in that case. And if 
they were suitable in that case, I think they 
would be suitable here, for I assure your Hon- 
or that the cases here are more flagrant than 
they were there. 

There is another consideration that appeals 
strongly to me, and that is, the violation of 
the Sherman Law is the most profitable busi- 
ness that has been conducted in America, since 
Columbus discovered the Islands of the West 
Indies. And these gentlemen, who are coming 
up to the court and paying $1,000 fines, are giv- 
ing up no more than one per cent of the plun- 
der that they have derived from their breaches 
of the law. When they are dismissed out of 
court with that fine of $1,000 in each case, they 
are practically granted a retroactive license to 
violate one of the statutes of the United 
States, knowingly, openly, defiantly and unde- 
niably; which grant is so inconsistent with 
the administration of justice, so inconsistent 
with public opinion, so inconsistent with that 
sense of justice that fills the breast of every 
American citizen, that I have received com- 
munication after communication, within the 
last week, expressing strong disapproval of dis- 
charging the defendants who have plead guil- 





ty to violations of the Sherman Law, on a fine 
so small as $1,000. I received one letter from 
a gentleman in Maine a day or two ago, whose 
sympathies are with the Steel people, and not 
with those who are horrified at the doings of 
the Steel Trust. I know his affiliations are 
with the Steel people; he knows their business, 
and how profitable it is, and in that letter he 
wrote me that a fine of $1,000 would have no 
deterring effect upon them whutever, and will 
not stop them hereafter. Those are the con- 
siderations, your Honor, that I venture to pre- 
sent, on behalf of the people o: the United 
States, and on behalf of outraged justice; con- 
siderations which, I think, call for a fine of at 
least $5,000 to be imposed on each of those 
defendants.” 

Judge Archbald, and all the defendants and 
their attorneys listened attentively to this 
speech of Mr. Walker. At its end no attorney 
attempted to make any reply to’it; and Judge 
Archbald announced that he would not change 
from his judgment in former cases under the 
same indictments. He thereupon fined Mr. 
Baackes $1,000 and costs in the Horse Shoe 
case, and $100 in each of the other six cases. 
He also contented himself by imposing fines at 
the same rates, upon the other defendants who 
were present; and promised to come from 
Scranton again on August fourth, and admin- 
ister similar relief to as many more of the 
defendants as might then be present, and take 
advantage of his judicial action. 

Note by Mr. Walker. The foregoing record 
is correct in all respects, as far as it goes. 
But in justice to District Attorney Wise, I per- 
haps ought to add, that he has told me, that 
before any of the defendants were sentenced, 
he called on Judge Archbald in his chambers, 
and was told that the judge intended to fine 
each defendant only $500 for his first offense, 
whereupon the District Attorney told the judge 
that so light a punishment as that would not 
be satisfactory to the government. 

ALBERT H. WALKER. 

Park Row Building, New York. 


Nore.—It would seem that some _ reason 
should be given for a federal judge going out 
of his district and promising to be on hand 
again to administer a kind of relief of which 
he seems enamored. Why, conceding that he 
is acting within his power, should this Pennsyl- 


' vania judge go to New York? Is it not some- 


thing of a reflection on the judge of the South- 
ern district of New York that he should be 
attending to his business? Or can, or will, 
an outside judge invade another’s district ex 
suo motu? The presumption ought to be in- 
dulged that a judge is better qualified to ad- 
minister the affairs of the district for which he 
is appointed than any other judge. Ne sutor 
ultra crepidam.—EbpIrTor. 
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CORAM NON JUDICE. 


THE RIGHT TO IMMUNITY FROM WRONGFUL 
PUBLICITY. 

The conception of a right of privacy, though 
of very recent origin, (the first definite presenta- 
tion of the idea in our legal history seems to 
have been in a very able article in 4 Harv. L. 
Rev. 198. It was, however, well recognized in 
the Roman Law, and is embodied in the law 
of France to-day) has already received the 
sanction of so many judges that it cannot be 
dismissed as a mere ephemeral theory. (This 
doctrine has, however, been rejected in Henry 
v. Cherry (1909), 30 R. I. 13, and in Roberson v. 
Folding Box Co. (1902), 171 N. Y. 538. The 
latter case, however, resulted in a statute de- 
clearing the existence of such a right. Laws 
of N. Y. 1903, c. 132, p. 308. It has also been 
discountenanced in Atkinson v. Doherty (1899). 
121 Mich. 372, although that case, like that of 
Schuyler v. Curtis (1895), 147 N. Y. 434. only 
decided that a right of privacy dies with the 
person, and does not descend as an asset to his 
representative. For a partial list of contrary 
decisions see note 16 infra.) Though not passed 
upon by a court of record prior to 1891, (though 
the point was involved in the unreported case 
of Manola v. Stevens in 1890, the first reported 
cases seem to be special term decisions of the 
New York Supreme Court in 1891: Schuyler v. 
Curtis, 27 Abb. N. C. 387, overruled in 147 N. 
Y. 434 supra, and Mackenzie v. Soden Mineral 
Springs Co., 27 Abb. N. C. 402) many earlier 
eases contained elements involving the existence 
of such a right, and in spite of the fact that 
the decisions were rested upon other grounds it 
seems fairly inferable that some such idea was 
a factor in the minds of the courts. The need 
of such a principle arises from man’s instinc- 
tive demand to live his own life free from un- 
due interference from others; and while natural 
justice is no longer a ground on which deci- 
sions are expressly based, (1 Pomeroy, Eq. Jur. 
§ 57), it has the greatest influence in moulding 
legal and equitable principles into shape to fit 
new sets of facts. (As witness the cases de- 
eided under the influence of Lord Mansfield.) 
The courts'in these early cases, however, bound 
down by conservatism, were often forced to 
the point of obviously straining recognized 
principles in order to grant relief; for as this 
right of privacy has usually been invoked, or 
the need of it felt, in suits for an injunction, 
equity, conceiving that it could not act unless 
a breach of trust or confidence or a question of 
property were involved, has usually either re- 
fused relief (Clark v. Freeman [1848], 11 Beav. 
112; Dockrell v. Dougall [1898], 78 L T. 
ON. S.] 840) or has worked out one of these 
elements, however illogical in some cases the 


process may have been. (Gee v. Pritchard 
{1818], 2 Swanst. 402; Yovatt v. Winyard 
£1820], 1 Jac. & W. 393; Folsom vy. Marsh 
[1841], 2 Story C. C. 100; Pollard vy. Photo- 


graphic Co. [1888], L. R. 40 Ch. Div. 345.) In 
certain decisions, however, which grant relief 
professedly on the ground of breach of trust 
or confidence, it is so difficult to discover these 
elements, and so apparent that the controlling 
factor was really the court’s desire to protect 
the plaintiff's right of privacy irrespective of 
any confidential relation between him and the 
defendant, that a conclusion refusing to recog- 
nize this right, even in a case involving no such 
relation, would seem an inconsistency. Similar- 





ly, in the case of a private letter devoid of all 
pecuniary value, when it is held that the writer 
has given a property to the addressee for the 
purposes of reading and keeping it, and yet 
that the gift is so restricted as to leave a 
property in the sender for all other purposes, 
(Pope v. Curl [4741], 2 Atk. 842; Folsom v. 
Marsh, supra; Gee y. Pritchard, supra; 2 Story, 
Eq. Jur. [13th ed.] §§ 946-948) it is hard to 
discern in this residuary “property” anything 
more than an indirect recognition of the right 
of privacy, and such also seems to be the ex- 
planation of the holding that one has a “prop- 
erty” right in his name. (See Edison v. Edison 
Polyform Mfg. Co. [1907], 73 N. J. Eq. 136; 
Maxwell v. Hogg [1867] L. R. 2 Ch. 307; Brown 
Chemical Co. v. Meyer [1891] 139 U. S. 540; 
Mackenzie v. Soden Mineral Springs Co., supra.) 
It is true, indeed, that in many cases the prop- 
erty right upon which the decision was rested 
was actually clearly present as well as the right 
of privacy. (It is well established that produc- 
tions of the mind are in every sense property, 
and protection as such is accorded to the 
thoughts themselves rather than the substance 
upon which they are communicated. Queens- 
berry v. Shebbeare [1758], 2 Eden C. 329; Wool- 
sey v. Judd [N. Y. 1855], 4 Duer 379; Abernethy 
v. Hutchison [1825], 3 L. J. Ch. 209; Caird v. 
Sime [1887], L. R. 12 App. Cas. 326.) Thus if 
it is fair to conceive of the elastic term “prop- 
erty” as the possession of rights exercisable in 
the enjoyment of that which is susceptible of 
some pecuniary value, however slight, it would 
seem that the unauthorized use of a personal 
likeness for purposes of profit is an invasion 
both of property (Corliss v. Walker [1894], 
64 Fed. 280) and of privacy. Such was the de- 
cision in the recent case of Munden v. Harris 
(Mo. 1911), 134 S. W. 1076, which further up- 
held the existence of the latter right as a right 
entitled to protection at law and in equity. But 
though the two elements may often be involved 
in the same case, they should be carefully dis- 
tinguished, and it seems clear that privacy it- 
self can under no view be classed as property, 
unless the startling conception be adopted that 
every right is within the scope of that term. 
(Dixon v. Holden [1869], L. R. 7 Eq. 488; Schuy- 
ler v. Curtis [1895], 147 N. Y. 434, dissenting 
opinion.) 

It becomes necessary, then, to determine 
whether, as held in the principal case, this right 
of privacy exists upon common law principles 
as a legal personal right. It seems fair to 
argue that it should be embraced within the 
guarantee of personal security, which includes 
the right to the enjoyment of life, and is in- 
vaded by deprivation of those privileges and 
immunities which are reasonably necessary to 
such enjoyment according to the temperament 
of the individual. (Pavesich v. Insurance Co. 
[1905], 122 Ga. 190.) The common law liabil- 
ities imposed upon scolds and eavesdroppers 
(4 Bl. Com. 168) seem possibly to spring from 
a similar right to quiet and repose, and an 
analogy may also be found in the law of libel, 
for apart from damage in a business or profes- 
sional sense, an injury to reputation in the last 
analysis is purely one of sentiment. It seems, 
then, that there is inherent in our jurispru- 
dence a personal right in the nature of a right 
to privacy, whose recognition contravenes no 
policy of the law. Furthermore, in view of 
the strong tendency of equity in certain classes 
of cases to entertain questions involving neither 
property nor breach of trust, (Note 7, supra; 
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see also Snell, Principles of Equity [1st Am. 
ed.J, 501; 1 Pomeroy, Eq. Jur. § 1354; Farina v. 
Silverlock [1856], 6 De G. M. & G. 213; Pierce 


v. Proprietors [1872], 10 R. I. 227; Routh v. 
Webster [1847], 10 Beav. 561; Loog v. Bean 
[1884], L. R. 26 Ch. Div. 306. Note the lan- 


guage used by Lord North in Pollard v. Photo- 
graphic Co., supra, at p. 354, and by Lord Cot- 
tenham in Walworth v. Holt [1841], 4 Myl. & 
Cc. 619, 635) it would seem that this right should 
be entitled to the protection of equity in the 
rare cases when no legal remedy could be had. 
But the doctrine of an absolute right to pri- 
vacy, if adopted without qualification, would 
evidently result in prohibiting acts long rec- 
ognized as lawful, and not intended to be em- 
braced within it, and it would conflict to a very 
great extent with the principle of liberty of 
speech and of the press. (This is recognized in 
Pavesich v. Insurance Co., supra; Corliss v. 
Walker, supra; Edison v. Edison Polyform Mfg. 
Co., supra; Foster-Milburn Co. v. Chinn [1909], 
134 Ky. 424, a list which includes all the cases 
in courts of last resort squarely recognizing the 
right of privacy.) If, however, the right were 
less broadly stated as an “immunity from 
wrongful publicity,” these difficulties would 
largely be obviated; the line of demarcation in 
determining what should constitute the wrong 
would be ascertainable as readily as it is in 
cases involving negligence and reasonable user; 
and the sound distinction between men who 
have waived their immunity by entering on a 
public life, and those whose mode of life is a 
vrivate one, would be not only preserved but 
accentuated.—Columbia Law Review. 


THE COMMITMENT PLAN AS A SOLUTION OF 
THE INTOLERABLE CONDITIONS CREAT- 
ED BY SHAM PLEAS OF INSANITY. 


Many subscribers who agree with us in con- 
demning experiments to avoid sham pleas of 
insanity in criminal causes, which go to the 
ridiculous extreme of entirely abolishing insan- 
ity as a defense to a criminal act, wish us to 
suegest something better. 

Even if we had nothing to suggest that would 
meet this difficult situation we deny the implied 
demand that we submit to the alternative de- 
manded by these radical reformers, 

Too many reformers in order to gain one 
good thing will destroy a hundred other good 
things. They have no sense of proportion. They 
are like the farmer who burned his barn to 
destroy the rats that infested it. 

To absolutely abolish the defense of insan- 
ity is to declare that criminal intent is not a 
necessary element of a criminal act, a thought 
too preposterous to contemplate. Under such a 
rule a man taken with sudden convulsions might 
overturn an oil lamp setting fire to a dwelling 
and burning up the inmates thereof. If he es- 
caped the law would immediately take his life 
for the murder of the victims of the holocaust. 

We admit, however, the demoralizing affect 
of sham pleas of insanity, and while we deny 
the principle involved would not be inclined to 
disapprove the remedy offered by the New York 
Bar Association at its last state convention, 
when the committee appointed to consider this 
question suggested the following statute for 
enactment, to-wit: 

“If upon the trial of any person accused of 
any offence it appears to the jury upon the evi- 
dence that such person did the act charged, 
but was at the time insane, so as not to be re- 
sponsible for his actions, the jury shall return 








a special verdict, “guilty, but insane,” and 
thereupon the court shall sentence such per- 
son to confinement in a state asylum for the 
criminal insane for such term as he would have 
had to serve in prison but for the finding of 
insanity; and if upon the expiration of such 
term it shall appear to the court that such per- 
son is still insane his confinement in such asy-. 
lum shall continue during his insanity; and 
further, when such a verdict of “guilty, but in- 
sane,” is returned in a case where the penalty 
for the verdict of guilty against a sane person 
is death, such sentence for the insane person 
thus found guilty shall be for life, and in all 
such cases the Governor shall have the power 
of pardon after such inquiry, as he may see fit 
to institute upon the question whether it will 
be safe to the public to allow such person to 
go at large.” ; 

We say we stand ready to approve the results 
attained by such a statute not because the in- 
sane accused can be “guilty” and “insane” at 
the same time (a maniest contradiction to our 
mind) but because the state for its own pro- 
tection has a right to take away the liberty of 
any person who is endangering the life or health 
of the community. : 

Moreover, the statute permits the governor to 
“pardon” the insane prisoner when after in- 
quiry he thinks it safe to society to let him 
go. A better suggestion, it seems to us, in this 
regard would be to permit the insane prisoner 
the right to demand a lunacy commission not 
oftener than every five years to determine the 
question of his insanity. This suggestion is to 
meet the anticipated advance in the science of 
mental diseases when it will be possible to de- 
termine with some degree of certainty when 
such diseases are present and when they have 
been cured. 








HUMOR OF THE LAW. 


A woman recently appeared before a magis- 
trate in New York City to give her testimony 
as complainant against a colored individual 
who had annoyed her. 

“Do I have to swear, judge?” she asked the 
magistrate. 

“Yes, madam.” 

“But, judge, I don’t like to.” 

“you must. Every witness makes oath be- 
fore testifying; the law requires it.” 

“well, if I must, I must, I guess; but I don’t 
like to.” 

“Yes, you must.” 

“Well, damn.” 

And the court nearly fell off the bench. 


An old settler out West, who was elected 
justice of the peace, couldn’t raise enough to 
pay an officer for swearing him in; so he stood 
up before a looking-glass and qualified himself. 


The man could name all the state governors, 
but not a single league pitcher. 

“I shall naturalize you,” said the judge, “but 
you are far from being assimilated into an 
American citizen as yet.” 


“In time of trial,” said the preacher, “what 
brings us the greatest comfort?” 

“An acquital!” shouted a low-brow, who 
should never have been admitted by the usher. 
—Toledo Blade. 
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1. Action—Pleading.—The three statutory ac- 
tions of forcible entry, unlawful entry, and un- 
lawful detainer 
Mitchell v. 

2. Adverse Possession—Public Right.—Long 
possession by a trespasser of a part of a public 
place is unavailable to 
him.—Zagame v. City 
So. 916. 


cannot be joined in one count.— 
Mason, Fla., 54 So. 863. 


confer 


of New 


any rights on 
Orleans, La., 54 


3. Attachment—Insufficiency of Affidavit.—The 
clerk has no authority to attachment 
where the affidavit does not state the facts re- 
quired by the statute.—Merchants’ Nat. 
v. Buisseret, Cal., 115 Pac. 58. 


4.——Sheriff’s 


issue 
Union 


Return.—The return of a sher- 
iff as to property taken in an attachment or as 
to the value thereof is not conclusive against 
defendant in attachment.—Schwartzberg vy, Cen- 
tral Ave. State Bank, Kan., 115 Pac. 110. 

and Client—Lien.—Where settle- 


5. Attorney 


ment was made before service of process, and 
without actual notice of the filing of the peti- 
tion, lien of plaintiff's attorneys for their fees 


did not arise.—Lumpkin vy. 
Co., Ga., 70 S. E. 1101. 

6. Bankruptey—Composition.—A bankruptcy 
court has no authority to confirm a proposed 
plan of reorganization of a bankrupt corpora- 
tion not amounting to a composition over the 
protest of creditors.—In re Northampton Port- 
land Cement Co., D. C., 185 Fed. 542. 

# Estoppel.—The 
of a corporation 


Louisville & N. R. 


president 
having 


and manager 
made certain inven- 





tions as an employee of the corporation at its 
instanee, and the corporation having obtained 
eredit thereon, the president held estopped to 
claim application for patents thereon as his own 
in bankruptcy proceedings against the corpo- 
ration.—In re Cantelo Mfz. Co., D. C., 185 Fed, 
276. 

&§.——F alse Pretences.—Inducing the rendition 
of legal services by false representations is not 
the obtaining of “property” represen- 
tations, within the meaning of Bankr. Act 1898. 
Thaw, C. C. A., 185 Fed. 345. 

9.——Partnership.—Where under a 
ship contract the firm continued 
death of a partner, the surviving partners 
alone, without the executors of the deceased 
partner, could institute a voluntary proceeding 
in bankruptey.—E. R. Hawkins & Co. v. Quin- 
ette, Mo., 136 S. W. 246. 

10.——Petitioning Creditor.—Transfer of a 
partnership note to the wife of one of the 
partners in exchange for the latter’s personal 
note held not to give her capacity to petition 
for a bankruptcy adjudication against the 
nonpaying partner.—In re Pangborn, D. C., 185 
Fed. 673. 

11.——Preference.—A trustee in bankruptcy 
held entitled to sue in assumpsit for the value 
of a preferential transfer of goods by the bank- 
rupt to a creditor.—Reber y. ck & 
185 Fed. 313. 

12.——-Reducing Assets to 
Where property alleged to belong to the bank- 
rupt was in the possession of M. under a claim 
of title support-:d by evidence, 


by false 


—Gleason vy. 
partner- 
after the 





oe 
Ellis Bros. 


Possession.— 


considerable 


the bankruptcy court could not interfere with 
his possession by injunction restraining nim 
from removing or disposing of any of sucn 
property.— In re Glenn, D. C., 185 Fed. 554. 


13.——Rights of Trustee.—-A trustee in bank- 
ruptecy takes the property of the bankrupt sub- 
ject to all the rights, claims and equities that 
have been upon it in the hands of 
the bankrupt, and the validity of rights, 
equities is to be determined, in the 
absence of federal statute, by the local law.— 
In re Wade, D. C., 185 Fed. 664. 

14.— Seat on Stock Fxchange.—The trustee 
of a bankrupt member of the New York Stock 
held not entitled to compel payment 


impressed 
such 


claims and 


Pixchange 


of the proceeds of a sale of the bankrupt’s 
seat to him.—In re Currie, C. C. A., 185 Fed. 
263. 

15.——State Court.—The bankruptey court 


cannot prevent the maintenance of a suit in the 
state court against a bankruptey 
to enforce a personal liability for acts 
the scope of the receiver’s authority.—In re 
Spechler Bros., D. C., 185 Fed. 311. 

16. Banks and Banking—Payment of Checks. 
—A bank cannot recover a payment made by it 
upon a check drawn in the ordinary course of 
business.—Spokane & Eastern Trust Co. v. Huff, 
Wash., 115 Pac. 80. 

17.—Payvment of Check.—Receipt of a check 
by a drawee bank as a deposit and credit gives 
to the depositor in a charge made against the 
drawer held to constitute a@ pavment of the 
check which could not be rescinded except for 
fraud or mutual mistake.—American Nat. Bank 
of Nashville, Tenn., v. Miller, Cc. C. A., 185 Fed. 
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18..——Principal and Agent.—The relation of 
principal and agent was created by the deposit 
of a check with a bank for collection, requir- 
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ing it to exercise diligence.—Merchants’ Nat. 
Bank of Houston y. Dorchester, Tex., 136 S. W. 
551. 

19. Bills and Notes—Burden of Proof.—A note 
introduced in an action thereon held prima 
facie evidence that it is unpaid, and the burden 
of proving payment is upon defendant.—Shef- 
field v. Cleland, Idaho, 115 Pac. 20. 

20.- 
word 





—Descriptio Personae.—Insertion of the 
“trustee” after payee’s name in a note 
does not destroy its negotiability.—Dollar Sav- 
ings & Trust Co. v. Crawford, W. Va., 70 S. E. 
1089. 

21.——Maker and Indorser.—Where the mak- 
er of a note to his own order indorsed the 
same in blank, and after his indorsement it was 
signed by other indorsers, the maker and in- 
dorsers were bound in solido.—H. & C. New- 
man, Limited, v. Pellerin, La., 54 So. 938. 
—Notice of Dishonor.—An indorser of a 
past-due, nonnegotiable instrument held not 
entitled to notice of dishonor.—Johnson vy. Las- 
siter, N. C., 171 8S. EB. 28. ; 


23.——-Notice.—A mere suspicion of infirmity 
does not put an indorsee on inquiry.—Scandi- 
navian American Bank vy. Johnston, Wash., 115 
Pac. 102. 

°4. Carriers—Defense.—Where one receiving 
drafts for collection with bills of lading vio- 
lated his instructions and converted the goods, 
he could not, when sued by the holder of the 
drafts, defend on the ground of breach of war- 
ranty of contract of sale.—First Nat. Bank of 
Cincinnati v. Felker, C. C., 185 Fed. 678. 
25 —Passenger.—A passenger may rely ona 
ticket agent’s assurances as to the 
Southern Ry. 


earrier's 
sufficiency of a ticket.—Smith v. 
Co., S. C., 70 S. B. 1067. 

26.——Presenting Rates.—A body of rates 
prescribed by a series of orders effective at 
different dates within a few months has the 
same effect as that of a single order prescrib- 
ing all the rates at the same time, and may be 
so pleaded.—Love v. Atchison, T. & S. F. Ry. 
Cco., Cc. C.. A, 186 Fee. Ban. 

°7.——Regulation.—Initial discretion as to 
operation of trains is with the management of 
the roads, subject to lawful governmental reg- 
ulation.—State vy. Atlantic Coast Line R. Co. 
Fla., 54 So. 900. 

28. Charities—Definition.—A public charity is 
determinable under the rules of the common 
law.—Buchanan v. Kennard, Mo., 136 S. W. 
$15. 

29. Clubs—Relationship of Members.—The re- 
lation of members to unincorporated clubs is 
contractual, and the articles of association or 
by-laws constitute the agreement.—Anderson 
v. Amidon, Minn., 130 N. W. 1002. 

30. Commeree—Intrastate Rates.—Regulation 
of intrastate passenger trains held not a bur- 
den on interstate commerce.—State v. Atlantic 
Coast Line R. Co., Fla., 54 So. 900. 

31. Compromise and Settlement—Validity.— 
The compromise of a doubtful claim constitutes 
a sufficient consideration for a new promise, 
though it may ultimately be found that the 
claimant could not have prevailed.—Murray 
Show Case & Fixture Co. v. Sullivan, Cal., 115 
Pac. 259. 





32. Contracts—Abandonment.—A _ contractor 
abandoning work on a building subsequently 
completed by the owner held entitled to .re- 
ceive only the balance of the contract price re- 





maining after the cost of completion.—O’Brien 
vy. Garibaldi, Cal., 115 Pac. 249. 


33. Burden of Proof.—Plaintiff cannot re- 
cover damages for breach of contract where 
the contract was executed in part and the loss 
suffered was not proven.—Shreveport Ice & 
3rewing Co. v. Brown, La., 54 So. 923. 

34. Covenants.—Covenant to perform cer- 
tain acts implies a covenant to refrain from 
performing other acts which wou'd defeat per- 
formance of the express covenant.—Millan v. 
Bartlett, W. Va., 71 S. E. 13. 

35.—Construction.—When a contract is couch- 
ed in terms of art, it is necessary, in order to 
ascertain its meaning, to have recourse to 
those having knowledge of the art, and if they 
differ as to what the words mean, the question 
may properly be submitted to the jury.—Bur- 
ton v. Jennings, C. C. A., 185 Fed. 382. 
—Illegality.—A contract which would in- 
volve the doing of an act malum in se, or 
against public policy, is unenforceable.—City 
School Corporation of Evansville v. Hickman, 
Ind., 94 N. E. 828. 

37.——Mistake.—The law will not relieve one 
who can read and write from liability upon a 
written contract upon the ground of mistake, 
when he could have informed himself, but did* 
not do so.—Leonard v. Southern Power Co.. N. 
c., 70 S. E. 1061. 

38.——Rescission.—One seeking to rescind a 
contract held required to indicate his purpose 
so to do with reasonable promptness.—Strother 
v. Leigh, Iowa, 130 N. W. 1019. 


39. Corperations—Profit by Promoters,—Ob- 
taining by promoters of a corporation of an un- 
disclosed profit in a purchase by it held a fraud, 
though it gets full value-—Midwood Park Co. 
v. Baker, 128 N. Y. Supp. 954. 

40.—Sale of Assets.—On sale of assets of 
corporation to managing officer it must appear 
that it was made in good faith.—Ekberg  v. 
Swedish-American Pub. Co., Minn., 130 N. W. 
1029. 

41. Death—Foreign Statute.—There must be 
a similarity between the foreign statute giving 
right of action for death and that of this state 
in order to maintain an action on the foreign 
statute in New York.—dZeikus vy. Florida East 
Coast Ry. Co., 128 N. Y. Supp. 931. 

42.———Pleading.—A petition by a mother to 
recover damages for the alleged wrongful 
death of her son should negative the existence 
of minor children and a widow of deceased.— 
Blackburn y. Louisiana Ry. & Navigation Co., 
La., 54 So. 865. 

43. Dedication—Intention.—Dedication must 
be made by the owner of the land, and exists 
only when he has manifested Some intention to 
make the dedication; it being never presumed 
without evidence of unequivocal intention.— 
Cordano v. Wright, Cal., 115 Pac. 227. 

44. Presumption.—An intent to dedicate a 
bayou and a space along its banks to public 
use will. be presumed by a reservation thereof 
by the United States from survey and sale.— 
Zagame vy. City of New Orleans, La., 54 So. 916. 

45. Deeds—Construction.—A maxim applica- 
ble to the construction of deeds is that the ex- 
planation should arise from the whole subject- 
matter.—De Paige v. Douglas, Mo., 136 S. W. 
345. 

46.——Conveyance to Relative.—The court, in 
a suit by illiterate parents to set aside a deed 
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to a son on the ground of fraud, held required 
to closely scrutinize -the transaction.—Webb Vv. 
Webb, Miss., 54 So. 840. 


47.- Presumption.—No presumption arises 
against the validity of a conveyance from a 
parent to a child from the mere fact of that 
relation.—Winslow v. Winslow, Neb., 130 N. W. 
1042. 

48. Recital of Consideration.—A recital in 
a deed of the payment of the consideration is 
sufficient evidence of the payment of value for 








the land.—Anderson v. Cole, Mo., 136 S. W. 
395. 

49. Deomicile—Definition.—The word ‘“domi- 
cile,” as applied to the marriage relation, 


means a home where the husband and wife 
dwell together in amity.—Buchholg v. Buchholz, 
Wash., 115 Pac. 88. 

50. Divoree—Remedy.—The remedy of a par- 
ty aggrieved by a decree of divorce on insuffi- 
cient evidence is not by a motion to vacate, 
but on appeal.—Wiemer v. Wiemer, N. D., 130 
N. W. 1015. 

51. Eleetricity—Public 
authorized under a franchise to furnish elec- 
ricity to the inhabitants of a city may be 
comnelled to furnish it to all persons along its 
lines who offer to and do comply with its rules 
and regulations.—State v. Butte Electric & 
Power Co., Mont., 115 Pac. 44. 


Service.—A company 


52.——-Safe Place.—An owner of premises on 
which there were high tension electric wires 





held bound to a subcontractor’s employee to 
make the place where he worked reasonably 
safe.—Dunn v. Cavanaugh, C. C. A., 185 Fed. 
451. 


53. Estoppel—Recitals in Bond.—A recital in 
a bond of indemnity, to secure contract for éx- 
change of real for personal property, that the 
chattels are of an agreed value does not estop 
either party from proving actual value.—Haffke 
v. Coffin, Neb., 130 N. W. 1045. 

54. Execution—Custodia Legis—-The object 

of a levy is to bring the property within the 
custody of the law and prevent the judgment 
debtor from disposing of it to the prejudice 
of the creditor before sale can be made.—Bri- 
tannia Mining Co. v. United States Fidelity & 
Guaranty Co., Mont., 115 Pac. 46. 
Sheriff’s Return.—Where a sheriff levies 
on the interest of a chattel] mortgagor, his re- 
turn should show the mortgage, and that only 
the mortgagor’s right is levied upon.—Johnson 
v. Gerber, Minn., 130 N. W. 995. 

56. Exeecutors and Administrators—Authori- 
ty.—An administratrix could not abandon or 
forfeit any right of the estate in a location 
and surveys under a headright certificate own- 
ed by intestate without express authority of 
the probate court.—Pate v. McLain, Tex., 136 S. 
W. 538. 

57. Claims.—The presentation of a claim 
against a decedent’s estate to the executor for 
allowance is the beginning of a legal prosecu- 
tion to judgment.—Hume v. Perry, Tex., 136 S. 
W. 594. 

58. Claims Against Estate-—Where two 
persons present separate claims for services, 
one of them held, to have no standing to at- 
tack the other’s claim, or appeal from a decree 


55. 














allowing it.—In re McNulty’s Estate, Pa, 79 
Atl. 645. 

59. Domicile-—Where decedent died in 
Louisiana leaving real estate in Cajifornia, 





which she had contracted to sell, the proceeds, 
being personal property, were distributable ac- 
cording to the law of Louisiana.—In re Dwy- 
er's Estate, Cal., 115 Pac, 242. 

60. Partnership Account.—While the or- 
phans’ court has no iursdiction of a partner- 
ship account, it can consider the demand of one 
claiming as a firm creditor against the esiste 
of a deceased partner.—Barclay v. Barclay, :a., 
79 Atl. 667. 





61. Exemptions—Wrongful Levy.—Where ex- 
empt property is wrongfully taken in an at- 
tachment, an action immediately lies for recov- 
ery thereof or for damages.—Schwartzberg v. 
Central Ave. State Bank, Kan., 115 Pac. 110. 

62. Explosives—Duty to Firemen.—A fireman 
entering premises to extinguish a fire held not 
within the rule that an owner of premises is 


not liable for injuries resulting to licensees 
from the usual] condition of his premises.— 
Houston Belt & Terminal Ry. Co. v. O'Leary, 


Tex., 136 S. W., 601. 
63. Franchises—Definition.—A franchise is a 


grant of right by public authority, the main 
element of which is, in general, “permission” 
to do something which otherwise the grantee 


would not have the right to do.—Western Union 
Telegraph Co. v. Wright, C. C. A., 185 Fed. 
250. 

64. Fraudulent Conveyances—tIntent of Gran- 
tee.—Where a grantee of land takes the prop- 
erty of his debtor solely to pay himself and 
not to defraud the other creditors of the gran- 
tor, the intention of the grantor cannot affect 
his rights if his debt is honest and the security 
not excessive.—Aull vy. Gaffin, Mo., 136 S. W. 
243. 

65. Homicide—Dying Declaration.—A compe- 
tent dying declaration can be made by acts 
instead of words, as by nodding the head and 
pointing, where declarant is unable to speak. 
—People v. Madas, N. Y., 94 N. E. 857. 

66. Husband and Wife—dAlienation of Affec- 
tions.—The motive with which defendant acted 
is a controlling element in an action for alien- 
ating affections.—Eilsworth v. Shimer, 128 N. Y. 
Supp. 883. 

67. Ratification——A husband may ratify 
the unauthorized act of his wife in loaning his 





money.—Kowal v. Lehrman, 128 N. Y. Supp. 
968. 
68. Indemnity—Negligence.—A person who 


negligently places an obstruction in a street 
cannot resist the claim of the city to indemni- 
ty, on the ground that the city’s neglect to re- 
move the obstruction contributed to the injury. 
—Gregg v. City of Wilmington, N. C., 70 S. E. 
1070. 

69. Infants—Irregularity in Procedure.—The 
omission of a clerk to enter orders at rules, 
showing the filing of a bill and setting the 
cause for hearing, will not invalidate the de- 
cree as to infants, on answer by guardian ad 
litem.—Darnell v. Flynn, W. Va., 71 S. E. 16. 

70. Injunction—Continuing Injury.—Acquies- 
eence of victim of continuing injury in its in- 
fliction in the past does not affect his right to 
an injunction against future continuance.— 
Love v. Atchison, T. & S. F. Ry. Co., C. C. A, 
185 Fed. 321. 

71. Exhibits.—Where complainant’s right 
to an injunction is based’ on a written instru- 
ment, the instrument or a copy should be filed 
with the bill.—Didier v. Merryman, Md., 79 Atl. 
597. 
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72. Insurnanee—Brokers.—A broker who pro- 
cures insurance is not liable:for a premium on 
a policy procured by him for another, unless 
required by usage.—Harrison v. Birrell, Ore., 
115 Pac. 141. 

73.——Fraternal Association.—The named 
beneficiary in a life policy held entitled to re- 
cover on it, where, premiums having been paid 
which would have carries it beyond insure?’s 
death, insured, without the beneficiary's knowl- 
edge or consent, or participation in the bene- 
fits, surrendered it to the company, and got 
its surrender value.—Mutual Benefit Life Ins. 
Co. v. Willoughby, Miss., 54 So. 834. 

14. Selecting Referee.—Selection of third 
referee, under standard policy of fire insurance, 
need not be in writing.—Astell v. American 
Cent. Ins. Co., Minn., 130 N. W. 1002. 
75.——Waiver.—An insurance agent, with 
power to waive in writing printed provisions 
in the policy, has authority to write into such 
policy provisions in conflict with such printed 
provisions.—Farmers’ Nat. Bank vy. Delaware 
Ins. Co., Ohio, 94 N. E. 834. 

76. Intoexieating Liquors—Separate Offenses. 

There may be as many convictions of the 

same person for violating the local option law 
as there have been separate sales, regardless 
of whether they were made to the same per- 
sons or on the same date.—Shirley v. Common- 
wealth, Ky., 136 S. W. 227. 
77. Judgment—Construction.—A judgment 
against several defendants where nothing else 
appears determines no rights as among them- 
selves.—Gregg v. City of Wilmington, N. C., 70 
S. E. 1070. 

78.——Evidence.—Indorsement of payment on 
judgment docket held only prima facie evi- 
dence of payment.—Dose v. Bank of Woodburn, 
Or., 115 Pac. 286. 

79.——-Non-resident.—A judgment against a 
non-resident served by publication is valid only 
so far as it may be satisfied cut of property 
attached.—Merchants’ Nat. Union v. Buisseret, 
Cal., 115 Pac. 58. 

80.—Res Judicata.—An action to recover for 
injury to a shipment, and for a penalty for de- 
lay in adjusting the claim, held separate, so 
that the dismissal of the suit for the penalty 
and the recovery of damages was no bar to a 
subsequent suit for the penalty.—vVincent v. 
Southern Ry. Co., S. C., 70 S. E. 1056. 

81. Landlord and Tenant—Injunction.—An in- 
junction to restrain a sale of personal property 
to satisfy « landlord’s lien held not allowable 
at the suit of a purchaser who bought with 
knowledge of the lien.—Ingraham vy. Rich, Tex., 
136 S. W. 549. 

82. Limitation of Actions—Recurring Injury. 
—Where a sewer becomes increasingly inade- 
quate by the increasing demands on its capacity 


each recurrence of injury held a separate cause . 


of action.—City of Louisville v. Leezer, Ky., 136 
S. W. 223. 

83. Malicious Prosecution—Probable Cause.— 
One is not liable for malicious prosecution, if 
he had reasonable grounds for his belief of 
accused’s guilt, and :acted thereon in good 
faith, though accused was not convicted.—Car- 
penter v. Ashley, Cal., 115 Pac. 268. 

84. Master and Servant—Incompetency of Em- 
ployes.—A railway company must use ordinary 
care to inform itself of the character and effi- 
ciency of its employees.—Missouri, K. & T. Ry. 
Co. of Texas v. Day, Tex., 186 S. W. 435. 





85. Safe Place.—That a master should have 
actual knowledge of a defective mine roof held 
not necessary to render him liable for Injuries 
to a servant therefrom.—Every v. Rains, Kan., 
115 Pac. 114. 


86. Selection of Employees.—A master is 
required to exercise reasonable care in the se- 
lection of co-employees.—Taylor v. Prairie Peb- 
ble Phosphate Co., Fla., 54 So. 904. 


87. Municipal Corporations—Abutting Owner. 
—An abutting owner held to possess the right 
to have the street open for light and air, so 
long as there are no uses aftecting the same 
to which the public desires to put the street. 
—In re Opinion of Justices, Mass., 94 N. E. 
849. 

88. Governmental Capacity.—Where a city 
is exercising the rights of a proprietor in the 
management of its property, its powers are not 
so strictly limited as when acting in its govern- 
mental capacity.—Audit Co. of New York v. 
City of Louisville, C. C. A., 185 Fed. 349. 


89. -Purpresture.—A connection between 
two buildings over a public alley constructed 
without a legal permit is a purpresture which 
might or might not be a public nuisance.— 
Leitchfield Mercantile Co. v. Commonwealth, 
Ky.,. 136 S. W. 639. 


90. Sewer System.—A city undertaking to 
establish a system of sewers held required to 
provide for the future growth of the city.— 
City of Louisville v. Leezer, Ky., 136 S W. 
223. 


91. Travel on Streets.—A pedestrian held 
to possess the legal right to travel on foot on 
the traveled way whether the sidewalk is pass- 
able or impassable.—Hope y. Valente, Conn., 79 
Atl. 583. 


92. Use of Streets.—The use of a city 
street for the removal of buildings is an ex- 
traordinary, and not an ordinary, uSe of the 
streets.—Edison Electric Light & Power Co. 
of St. Paul v. Blomquist, C. C., 185 Fed. 615. 

93. Navigable Waters—Prescriptive Right.— 
The public cannot acquire a prescriptive right 
to use private property bordering on a naviga- 
ble water as a public landing to receive and 
discharge ‘passengers and freight.—Chapman 
v. Dean, Or., 115 Pac. 154. 4 


94. Negligence—Definition.—An omission to 
do what ordinary care requires is as negligent 
as a direct act required to be done with or- 
dinary care.—Freeman v. Johnson, Tex., 136 S. 
W. 275. 

95. Humanitarian Doctrine.—There may be 
a recovery for a willful and wanton injury in- 
flicted upon another, though such other may be 
guilty of contributory negligence.—Southern 
Ry. Co. v. Wiley, Ga., 71 S. E. 11. 

96. Licensee.—Since a child coming into 
defendant’s cotton seed oil mill with its mother 
for the purpose of bringing her father’s din- 
ner was a mere licensee, it could not recover 
for injuries received by stepping into an un- 
covered conveyor.—Blossom Oil & Cotton Co. v. 
Poteet, Tex., 136 S. W. 432. 

97. Payment—Application.—The holder of a 
note may apply a partial payment, first, to 
discharge interest and any balance to the prin- 
cipal pro tanto.—Dollar Savings & Trust Co. v. 
Crawford, W. Va., 70 S. E., 1089. 

98. Parent and Child—Assignment.-—A minor 
cannot defeat his father’s rights to his wages 
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Same.—Southern Ry. 
3ros. & Co., Ga., 70 S. 
Partnership—Right of Action.—A partner 
sue his co-partner 
representing his 
firm, but he may 


100. Principal and Agent—Double Agency.—A 
for exchange of real estate negotiated 
by an agent in the employ of both parties held 
void as to one of the parties without knowledge 
agency.—Neuman v. 


Process—Publication.- 
the notice must 
by his correct name, or 


was struck by 





of Instruments—Mistake.— 


property was sold un- 
>a contract requiring 
f title or possession, 

by celivery and by 


may enforce specific performance of a contract 


Misrepresentation.—Mis- 
representation of a matter, though un- 
favor of the person making it.—Bowker v. Cun- 
ningham, N. J., 79 Atl. 608. 

Street Railroads—Speed Rule.—The 
speed of electric 


Subrogation—Pleading.—A right of sub- 
mortgagee whose 
claim the plaintiff had 
» covenant of warranty. 





111. Taxation—Exemptions. — Exemptions 
from taxation, like other special privileges, 
are to be strictly construed.—Luvuisville & N. 
R. Co. v. City of Louisville, Ky. 136 S. W. 
611. 

112..—F ranchise.—W hatever franchise or 
right a telegraph company acquires from the 
United States by its acceptance of the provt- 
sions of Act July 24, 1866, giving such com- 
panies the right to use the military or post 
roads of the United States, etc., is exempt from 
taxation by a state-—Western Union Telegraph 
Co. v. Wright, C. C. A., 185 Fed. 250. 


1138. Payment by Tenant in Common.—Pay- 
ment of taxes on an entire tract by the grantee 
of one joint tenant thereof held to discharge 
the taxes on the whole tract.—Lefever v. Thom- 
as, W. Va., 70 S. E. 1095. 

114..——Publie Use.—The wroperty of a munic- 
ipality acquired and held for public use is not 
subject to taxation within the tax law, unless 











speciallv ineluded.—In re Village of Delhi, 
Delaware County, N. Y., 94 N. E. 874. 
115.——Redemption.—A\ person having no title 


to land or ri¢eht to redeem from a tax sale can- 
not sue to redeem it.—Darnell v. Flynn, W. Va., 
71 *S. E. 16. 


t*¢ 06 6©'Telecravhs verd Telenbones—"rror in 
Message.—A telegraph company whcih errone- 
ously transmitted an offer to sell. so as to give 
the price lower than quoted, held liable to the 
sender, which carried out the sale, after knowl- 
edve of the error, st the nrice as transmitted. 
——Fureka Cotton Mills vy. Western Union Tele- 
raph Co., S. C., 70 S. FE. 1040. 

117.——Jurisdiction.—That a televram was to 
be delivered in another stete would not prevent 
addressee from maintaining an action under 


the South Carolina mental sneuish oct for 
damages from nondelivery soya v. Western 
Union Telegraph Co., S. C., 71 S. EF. 28 


118. Tenaney in Common—F lection. The right 
of one co-tenant to claim the henefit of a pur- 
chase by another depends vuvoen bis election 
and an offer within a reasonable time to pay 


his share of the purchase money.—Smith v. 
Goethe, Cal., 115 Pac. 223. 
119. Vendor and Purechaser—Eqnity. \ pur- 


ehaser having performed or offered to perform 
his covenants under a eontract for the sale of 
land, eauity regards him as the owner, and 
the vendor as holdin the leval title in trust 
for him.—In re Dwver's Estate, Cal., 115 Pac. 
oor 

120.——Heir at Law.—The term heirs at 
law” when used in a will means those taking 
real property by descent, unless it appears 
from the context that the testator bad another 
meaning.—Hartford Trust Co. v. Purdue, Conn., 
79 Atl. 581. 

121.——Rescission.—Parties to written con- 
tract for sale of land may by oral agreement 
destroy the vaper and rescind the contract,— 
Sieker v. Sieker, Neb., 130 N. W. 1033. 

122. Waters and Water Courses—Servitude. 
—Everv interference by one landowner with 
the natural drainage to the injury of another’s 
land is unreasonable if not made hy the inter- 
fering owner in the reasonable use of his own 
proverty. Flesner v. Steinbruck, Neb., 130 N. 
Ww. 1040. 

123. Wills—Construction.—A devise of a re- 
mainder over to testator’s unnamed brothers 
and sisters is a gift to them as a class.—Bran- 
ton v. Buckley, Miss., 54 So. 850. 

124. Construction.—W here testator be- 
queathed an undivided one-twelfth of the re- 
mainder of his estate to four named grand- 
children, children of a deceased daughter, such 
bequest was to a class, so that on the death of 
one without issue the bequest would be divided 
amone the survivors.—Security Trust Co. Vv. 
Lovett, N. J., 79 Atl. 616. 

125. —Construction.—Where a _ devisee takes 
an absolute estate, any attempt to limit the fee 
will not he sanctioned.—Love v. Walker, Or., 
115 Pae. 296 

126. Usury—Attorney Fee.—Usury in a loan 
will not prevent recovery of reasonable attor- 
ney’s fees on foreclosure to enforce the prin- 
cipal debt.—Purvis v. Frink, Fla., 54 So. 862. 
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Gives you the benefit of your own and Tudor, Bispham, Bishop, Mechem’s 
library. Agency, Story’s Pleading. 


What the North Star is to the mariner a knowledge of the immutable principles 
of jurisprudence is to the lawyer floundering in the silt of judicial opinion. These are 
expounded in THE GROUNDS AND RUDIMENTS, illustrated by hundreds of well- 
selected and annotated cases—English, Federal and Best State. 

These principles will guide exactly as the great trees in the grove which has be- 
come crowded and filled by impenetrable undergrowth. 

What Crecy did for history in his “Fifteen Decisive Battles,” selected as the datum 
posts of history, Mr. Hughes has done for Jurisprudence, selecting as datum gests those 
immutable principles by which alone decisions can be tested. Decisfons not illumined by 
these principles must like chaff be swept away. 
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and principles applicable thereto, 
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| Is s may be found much more quickly in 
|, attainment of justice.” compact your work than in any other book 
| #4 library in itself.” MAXIM pallens of books to which I have had 
| “A great work for the beginner, as “The books should be in the 


well as for the advanced jurist.” LEADING hands of every student, who will 
find them worth more than their 


“I test decisions by them.” weight in gold.” 
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principles and index thereto. Work Chicago Legal News, 
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Illegality will lead to mm pari delicto potior est conditio defendentis, and illustrative cases, 
as Holman v. Johnson, Trist v. Child, etc. 
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THE BEST FORM BOOK ON FIRST PLEADINGS 


(iregory's 
Common Law Declarations 


GEORGE C. GREGORY, 


of the Richmond (Va.). Bar 





Deposition of a “Practicing Lawyer” On Behalf 
of this Work 


Q. What pleading gives you the most trouble? 

A. My declaration, of course. 

Q. How often have you been thrown out of court or limited in 
your recovery or greatly delayed in the hearing of your case by un- 
fortunate errors in your petition? 

A. Not a few times, I am sorry to say. 

Q. Did you know that there was a work that would have saved 
you these mistakes ? 

A. No; what book is it? I should certainly like to have it. 

Q. That book is Gregory’s Common Law Declarations, con- 
taining 109 complete forms ior beginning an action at law and cover- 
ing fully every point from parties to the prayer for relief. Don’t you 
think such a book would be useful to you? 

A. I think it would be absolutely necessary, provided I could 
rely on each form. 

Q. Every form in this work is sanctioned by several authorities 
cited in a note thereto. Is this sufficient? 

A. Certainly. And you may send mea copy of this work with bill 
therefor by the first mail out of St. Louis. 
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